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FOREWORD

The provision of credit is the lifeblood of the economy. The law needs to facilitate it, by
ensuring that transactions have the legal consequences the parties intend and the security
that is granted by the debtor can be enforced when default occurs. When the worst
happens and default leads to insolvency, another field of law opens up,
challenges. The law also needs to provide controls on lending pract

transferees of property. To embark on a single publicatio
deals with security over both real and personal property and

After the enactment of the Personal Property Sec
was very clearly divided between that relating te

. But seeing the extensive analysis spread over
e difficult issues of principle and practice,

merce degrees, as well as academic lawyers specialising in those
there analysis of each of these areas of law, there are also comprehensive
footnotes directing the reader to the relevant case law and other sources, not to mention
comparative amalysis with the relevant Australian law.

I am s e judges will also have occasion to turn to the text for guidance. Hopefully,
counsel will have already done so in formulating their arguments.

Hon Justice Mark O’Regan
Supreme Court of New Zealand
Wellington

February 2016
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12.1  The priority scheme
12.1.01  Function of priority rules

The idea of priority of a security interest is simple. It is the system of allocating priority
in personal property which is complex. Where there is an item of personal property, and
a number of creditors with security, the claim of the creditor with the highest priority will
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12.1 THE PRIORITY SCHEME

be fully satisfied from that item before the creditor next in line receives anything. This
process of satisfying the queue of creditors continues until the value of the property is
exhausted. So the law of priority determines who misses out. The objective of the all-
embracing substance-based approach is that all interests that are in reality giving security
in personal property will be ranked according to this system. As a result, the Personal
Property Securities Act 1999 (PPSA) also provides a comprehensive regime for the
ranking of every interest which under the Act amounts to a security interest. The
Canadian Supreme Court addressed this ranking system in Bank of Montreal v Innovation
Credit Union:*

having a security interest gives the secured creditor
enforceable both as against the debtor and against th|r
recognizes other stakeholders’ interests i :
secured creditors’ interests to third
circumstances. ... Thus, within the domal 1 of the Act, the

the interests of

and possibly unfair in the way
they operate in a specific set of CI riding objectives of the Act

are to prowde certainty and

without interruption: [ e strong to colour its interpretation by
referencing how thmgs

common law, ge
resisted. In

order to give a
rejected both clai

interests and for priorities among secured creditors. Courts have
reluctant to circumvent or modify the explicit statutory provisions
ugh the use of extra-statutory principles of common law or equity.”

1 Bank of Montreal v Innovation Credit Union 2010 SCC 47, [2010] 3 SCR 3, (2010) 325 DLR (4th) 605, 17
PPSAC (3d) 1 at [22]. By “PPSA” the Court means Canadian provincial personal property securities
legislation [PPS legislation] generally (see at [17]).

2 Here the Court is referring to the Canadian equivalents of s 66 of the Personal Property Securities Act
1999 [PPSA] (or s 55 of the Personal Property Securities Act 2009 (Cth) [Australian PPSA]).
3 KBA Canada Inc v 3S Printers Inc 2014 BCCA 117, (2014) 59 BCLR (5th) 273, 372 DLR (4th) 303, 2

PPSAC (4th) 145 at [20] per Groberman JA.
741
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The very point of the PPSA is to provide a set of rules which can provide for certain
outcomes without getting bogged down in the “convoluted common law, equitable and
statutory rules that beset personal property security law with complexity and
uncertainty”.* Because s 66 of the PPSA (s 55 of the Personal Property Securities Act
2009 (Cth) (Australian PPSA)) provides a residual priority rule applicable whenever the
Act does not provide another method for determining priority between competing
secured parties, there is no “room for priorities to be determined on the basis of
common law or equitable principles, except to the extent that those principles are
expressly incorporated into the statutory scheme”.® Neither New Zealand nor Australia

merchant (but only to the point that they are not inconsistent wi
did not open the door to alternative methods to determine priority.
only be used to “fill interstices in the statute, or to cover areas that are b
of the legislation™.’

As for unjust enrichment, the Canadian approach req
defendant, a corresponding deprivation of the plaintiff
for the enrichment before restitution will be ordered.t

a juristic reason,'® and that if a statu e
not be a clear statutory dispositi JA held that the PPS legislation

0 that there is a clear statutory

statutory provisions.*

Although the test for £inj i ightnot always be articulated in the same way
in evepfurisdiction, whatevey :

1], citing 674921 BC Ltd v Advanced Wing Technologies Corp 2006 BCCA 49, (2006)
, 263 DLR (4th) 290, 9 PPSAC (3d) 43 at [1] per Newbury JA.

5 KBA Canad@ Inc v 3S Printers Inc 2014 BCCA 117, (2014) 59 BCLR (5th) 273, 372 DLR (4th) 303, 2
PPSAC (4th) 145 at [22] per Groberman JA.

6 Personal Property Security Act RSBC 1996 ¢ 359.

7 KBA Canada Inc v 3S Printers Inc 2014 BCCA 117, (2014) 59 BCLR (5th) 273, 372 DLR (4th) 303, 2
PPSAC (4th) 145 at [26].

8 Garland v Consumers” Gas Co 2004 SCC 25, [2004] 1 SCR 629, (2004) 237 DLR (4th) 385.

9 This had occurred here because the plaintiff's registration was cancelled by accident, which meant it

lost priority to the defendant.
10 Citing Gladstone v Canada (Attorney General) 2005 SCC 21, [2005] 1 SCR 325, (2005) 251 DLR (4th) 1.
11 KBA Canada Inc v 3S Printers Inc 2014 BCCA 117, (2014) 59 BCLR (5th) 273, 372 DLR (4th) 303, 2
PPSAC (4th) 145 at [42].
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12.1 THE PRIORITY SCHEME

some external statutes which create interests in personal property provide rules for how
those interests rank in competition with security interests. For example, s 169 of the Tax
Administration Act 1994 provides a rubric for ranking the charge that the Commissioner
of Inland Revenue has against a debtor’s property in respect of unpaid taxes and accident
compensation levies. A further example is the priority given to preferential creditors by
§ 312 and sch 7 of the Companies Act 1993.

A secured party with a particular priority level can, as a result of s 72 of the PPSA (s 58
of the Australian PPSA), enjoy the same priority for all future advances. Its security will
also normally attach to after-acquired property under s 43 (s 18(2) of Australian

When it comes to after-acquired property and procee
secured party With a particular security interest wiII have

scheme and’examines the relative priority of the
ignee of accounts receivable for new value, and

also considers how the statutory priority rules might be
s with a discussion of proceeds. Proceeds are included

ne of the specific rules are applied relatively frequently, such as
lation to commingled goods (which is touched upon in this chapter in
rchase money security interest) and the protection given to buyers of
collateral subjgct to security interests sold in the ordinary course of business of the seller.
Others more obscure, arising relatively rarely. Between these two chapters, a
compléte account of the priority engine that is the PPSA will be given.

priority in
discussing the

12.1.02  Overview of scheme

By way of a general overview, s 66(a) of the PPSA (s 55(3) of the Australian PPSA) sets
up a priority regime which creates a dichotomy between unperfected security interests
and perfected security interests. All perfected security interests rank ahead of all
unperfected security interests, which in turn rank ahead of all unsecured creditors.'?
Under these default rules, the priority of secured creditors is then determined strictly in

743
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accordance with their priority dates, i.e. when they perfected their securities (this is not
when they each obtained a perfected security, but when they took the step that qualified
as perfection). The priority of unperfected securities is determined by the order in which
they attached. If there is anything left, it is shared out among the unsecured creditors on
a pro rata basis, which is an application of the law of company liquidations or personal
bankruptcy rather than the PPSA. A creditor with a security interest which has not
attached is in law an unsecured creditor and will rank with all other unsecured creditors.

While s 66 sets up a relatively simple ranking scheme that could be comprehensive, it
does not purport to provide a complete system of priorities. It only applies in

there is a competition between an inventory supplier
accounts receivable and a purchaser of those accounts regei

purchasers of documentary mtanglbles, and t 3 Ss 52—58 1
In assessing the priority given to a security inferest, the ranking it is given by the PPSA is
n enjoy that priority (i.e.
ame priority) is also vital. So long as

PPSA) means that a creditor can enj the same priofity for all future advances. This is
very different from the sityation i where a secured party which becomes aware

first in priority pursuant to s 66 (s 55 of the
e priority over all personal property, present and

This is not the case inAustralia: for the status of an unperfected security interest in Australia when the
debtor is insolvent [12.2.03].
13 Section 55(1) e Australian PPSA also makes this explicit by saying that the section sets out the

rules for d ining priority between competing security interests “if this Act provides no other way
of determining that priority”.

14 See [9.6.02] for perfection by control and [12.6] for an account of this priority rule.

15 Part 2.5 of the Australian PPSA provides for situations when personal property can be taken free of

security interests.

16 This is the rule in Hopkinson v Rolt (1861) 9 HLC 514, 11 ER 829 (HL), which is considered at
[11.2.02].

17 This protection is provided by ss 90-94 of the Property Law Act 2007: see [11.2.03].

18 Section 43 of the PPSA (s 18(2) of the Australian PPSA) allows a security agreement to include after-
acquired property, and s 44 (s 18(3) of the Australian PPSA) governs how a security interest will attach
to such property, as discussed further at [8.3.02(8)—(10)].

744
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12.1 THE PRIORITY SCHEME

This is a generalisation, however, as particular items of personal property may become
subject to one of the rules which override the s 66 ranking system.

The creditor is also often given the same priority it has in its collateral over the proceeds
of that collateral. This is of particular advantage if the creditor has a PMSI, as its
proceeds claim will then be superior in priority to any creditor relying on s 66 for its
priority. The extent to which a creditor might have a proceeds claim is considered in
[12.8].

The typical context in which these priorities are applied is where the debtor is insolvent.
Most frequently, the creditor with first priority according to s 66 is the dels

suppliers.? Furthermore, insofar as a bank relie
of accounts, s 23(c) (s 8(1)(d) of the
interrupt that right.

12.1.03  Time for deter

There is one shortcoming
priority is to be assesse
its priority be affected b
For example, if a i oints a receiver or takes possession, does that freeze

scheme, namely there is no rule for saying when
ides to enforce its rights against collateral, will

that it no lofiger has azpek rity interest. It can also be important in the context
liquidations, whe idator will be obliged to pay out in accordance with the
statutory scheme fof priorityd Will the liquidator need to respect the status of a creditor
which perfects a Security ingerest after the debtor is in liquidation?

re strong policy arguments for saying that there is a need for a fixed date
rity, no such date is given by the legislation. In Sperry Inc v Canadian

bank. The Ontario Court of Appeal held that the bank’s acts of appointing a receiver and
realising the assets could not be relied on as perfection, because the receiver had been

19 Before the PPSA came into force, a creditor wishing to maximise its security would normally take a
debenture, which provided for a mixture of fixed and floating charges. While some creditors might
still call their security agreement a debenture, “general security agreement” is to be preferred.

20 Flexi-Coil Ltd v Kindersley District Credit Union Ltd (1993) 113 Sask R 298, 107 DLR (4th) 129, 5 PPSAC
(2d) 192 (SKCA).

21 Sperry Inc v Canadian Imperial Bank of Commerce (1985) 50 OR (2d) 267, 17 DLR (4th) 236, 4 PPSAC 314
(ONCA).
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appointed as agent for the debtor and any possession by the bank would have been by
way of enforcement. The priority conflict was ultimately concluded by the equivalent of
5 66(c) of the PPSA: as both security interests were unperfected, the order of attachment
favoured the other secured party. This meant that there was no need to decide whether
that creditor’s registration after receivership gave it priority over the bank, but Morden
JA suggested (without any discussion) that priority issues between parties should be
resolved as at the time their respective security interests come into conflict.? This will be
either when a creditor attempts to enforce its security or when the debtor goes into
liquidation or becomes bankrupt. Several Canadian cases have subsequently adopted this
approach, albeit without any analysis of its correctness.?® One consequence is thg

receiver, and the perfection subsequently lapses, that should not
priority.?

This point arose in Gibbston Downs Wines Ltd v Perpetual Trust Ltd.?
perfected their security interests by registering financing statements, but t
agreement under which the senior (i.e. first-registered) creditQ :

subordination agreement did not expire on in“the financing change
statement, Chisholm J said that, if it h i e held that the

the time at which the competing
our commented that this conflict
ent of a receiver, as the point at which security
tances, particularly the terms of the security

| position in Re 1231640 Ontario Inc 2007 ONCA 810, (2007) 289 DLR (4th) 684,

57. Unfortunately for the creditor which had appointed the receiver, the debtor then
went into bankruptcy, and the effect of s 20 of the Personal Property Security Act RSO 1990 ¢ P.10
was that the security, being unperfected at the time of bankruptcy, was not effective against the trustee
in bankruptcy.

25 Gibbston Downs Wines Ltd v Perpetual Trust Ltd [2012] NZHC 1022, [2012] 2 NZLR 574.

26 Gibbston Downs Wines Ltd v Perpetual Trust Ltd [2012] NZHC 1022, [2012] 2 NZLR 574 at [43].

27 Gibbston Downs Wines Ltd v Perpetual Trust Ltd [2012] NZHC 1022, [2012] 2 NZLR 574 at [48]. The
Court of Appeal said that determining priority at the date of receivership, at least in this case, had
“much to commend it in the particular circumstances applicable here”: Gibbston Downs Wines Ltd v
Perpetual Trust Ltd [2013] NZCA 506, [2014] NZCCLR 6 at [70].

28 Gibbston Downs Wines Ltd v Perpetual Trust Ltd [2012] NZHC 1022, [2012] 2 NZLR 574 at [48].
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12.2 THE DEFAULT PRIORITY RULES

event. This might be as soon as there are insufficient assets to meet conflicting security
interests, which would raise questions as to the consequences of that insufficiency being
remedied.? None of the Canadian cases have accepted that such an abstract or potential
conflict between secured parties will suffice to fix the time for assessing priority: there
must be an actual conflict, triggered by a creditor taking some form of enforcement, such
as taking possession of the collateral. The taking of preparatory steps by a creditor, such
as asserting its claims, or steps to protect its position short of direct enforcement against
the collateral, are not sufficient.*® If this approach is followed in New Zealand, concerns
about uncertainty will abate.

with other security interests. The Canadian procedure for
different to that in New Zealand and there is no consi
receivership determines priority.

12.2  The default priority rule

Because all of the other priority rules work again nd, and interrupt the
hedsBy s 66 of the PPSA (s 55
of the Australian PPSA), it is usef . They apply only if the Act
provides no other way to d
collateral. To have a securi
attached in accordance wi ism established in s 40, which is discussed in

chapter 8. The security 0 meet the s 36 requirements if it is to be

n'which creditors are given a better priority than s 66 would
ally affect the operation of s 66. Their effect is generally on

e*best priority by s 66, and to reduce the value available for
the chain of priorities established by 66.

, Auckland, 2013).

30 Loeb Canada Inc v Caisse Populaire Alexandria Ltée (2004) 7 PPSAC (3d) 194 (ONSCJ) the Ontario
Superior Court of Justice rejected any earlier dates, even though the Court had appointed an interim
receiver and the debtor was petitioned into bankruptcy.

31 Paul Heath and Michael Whale (eds) Heath and Whale on Insolvency (online looseleaf ed, LexisNexis) at
[25.11].

32 The appointment of a receiver was seen as sufficient to create the necessary conflict in Sperry Inc v

Canadian Imperial Bank of Commerce (1985) 50 OR (2d) 267, 17 DLR (4th) 236, 4 PPSAC 314 (ONCA)
and Canadian Imperial Bank of Commerce v Melnitzer (1993) 6 PPSAC (2d) 5 (ONCJ). Compare Loeb
Canada Inc v Caisse Populaire Alexandria Ltée (2004) 7 PPSAC (3d) 194 (ONSCJ) and Textron Financial
Canada Ltd v Beta Brands Ltd (2007) 12 PPSAC (3d) 46 (ONSCJ), which both held that the date of
appointment of a receiver was not the date on which priorities were to be determined.

747

Sample extract - www.thomsonreuters.co.nz


http://www.thomsonreuters.co.nz/the-law-of-secured-credit-book/productdetail/124485
http://www.thomsonreuters.co.nz/the-law-of-secured-credit-book/productdetail/124485

Sample extract - www.thomsonreuters.co.nz

PrIORITY — PERSONAL PROPERTY SECURITIES: GENERAL RULES

12.2.01  Perfected security interests

The policy which underpins s 66 of the PPSA is that perfection is to be encouraged, by
giving the most favourable treatment to the creditor that perfects first. This is
irrespective of whether the creditor is aware of unperfected security interests. The
Ontario Court of Justice (Jarvis J) said in BMP & Daughters Investment Corp v 941242
Ontario Ltd:*

“There is merit in having a clear-cut rule of priority. Parties will perfect
promptly in order to ensure that the ‘greatest bundle of rights’ has been
secured. Accordingly, where a secured party hesitates or fails to perfec
then he runs the risk of subordination to later and more diligent secur,
interests. In short, the integrity of the PPSA must be maintai
expense of the equitable doctrine of actual notice.”

Although the concern is with perfected security interests, the r
accordance with when a creditor’s security interest became perfected
S 66(b) of the PPSA is that priority is determlned by the ordg

steps are all discussed further in chapter 9.

This step (or time in Australia) can pre i erest, as s 41(2)
(s 21(3) of the Australian PPSA) doe
happened at the time at which a
s 146 confirms that a financing state
even entered. So it is the priority date

on its security interest. In addition,
ed before a security agreement is

or’s perfection has be
first act of perfection i

ters Investment Corp v 941242 Ontario Ltd (1992) 11 OR (3d) 81, 96 DLR (4th) 741, 4
PPSAC (2d) 220 (ONCJ) at [19].

34 Section 55(4) of the Australian PPSA states that priority between competing security interests “that
are currently perfected” is determined by the order in which the “priority time” for each security
interest occurs. For each security interest, its priority time is defined in s 55(5) as being the earliest of
one of three “times” to occur: its registration time, the time at which the creditor (or someone on its
behalf) took possession, or the time at which the security is temporarily perfected “or otherwise
perfected” by force of the Act. Perfection of goods in the hands of a bailee under s 22 means that the
security is otherwise perfected by force of the Act.

35 Section 55(6) of the Australian PPSA states that a time will only be a priority time if, once a security
interest is perfected, it remains continuously perfected.

748

Sample extract - www.thomsonreuters.co.nz


http://www.thomsonreuters.co.nz/the-law-of-secured-credit-book/productdetail/124485
http://www.thomsonreuters.co.nz/the-law-of-secured-credit-book/productdetail/124485

Sample extract - www.thomsonreuters.co.nz

12.2 THE DEFAULT PRIORITY RULES

when the period of temporary perfection started. The method of perfection plays a
limited part in the priority given, but s 67 provides that a continuously perfected security
interest is to be treated as perfected by the method of the original perfection. This can be
important where there are rules that apply to particular types of perfection, such as in the
context of the priority rules dealing with transferred collateral. What is clear is that the
register will not provide an accurate record of the priority date of a creditor’s security
interest, as that can be made earlier than the date of registration by the application of
these rules.

Any gap leading to discontinuous perfection will break the chain, and th
will be when the creditor next perfects. If it fails to, then the sec
unperfected.

e_priority date

they are to be ranked in order of their priority date. The ims of t ;
creditor may include all obligations of the debtor to that

chain, until the claims of all credit
collateral is exhausted.

12.2.02  Unperfecte

avoid it. The significance of s 52 is that factors which might prevent a buyer of collateral
from gaining ascendancy over a creditor with a perfected security interest in the collateral
will not affect the buyer as against the holder of an unperfected security. For example,
under s 52 the buyer need not be a good faith buyer, or it may have a level of knowledge
of the security interest or agreement which would prevent the purchase from prevailing
over a perfected security interest. In this the PPSA differs from revised § 9-317 of the

36 See [13.6.01].
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Uniform Commercial Code and Canadian PPS legislation. Creditors facing a loss under
s 52 of the PPSA cannot finesse the buyer by claiming that the buyer is exercising a right
under the PPSA and so owes a duty of good faith under s 25 which it cannot meet if it
has knowledge of the security interest. Under s 25(2), knowledge of an interest is not to
be equated with bad faith.

A buyer in this context needs to be seen as a buyer in Sale of Goods Act 1908 terms, and
is not to be equated with a “purchaser” as defined in s 16(1) of the PPSA (which is wide
enough to include creditors taking a security interest). Where the collateral is goods, it is

liquidation law.

12.2.03  Unperfected security interests |

ed the Supreme Court of Canada in Re Giffen to hold that a
gives title to the debtor.®” This decision was necessary to ensure

of title when the debtor became bankrupt. That would have contradicted the rules in
British Columbian PPS legislation that the creditor’s security interest was not to be
effective and that title cannot be relied on as a form of security. Problematically, in a
different context, the Canadian Supreme Court in Royal Bank of Canada v Sparrow Electric
Corp held that the secured party has title, at least if it has perfected its security, to defeat a
statutory lien of the debtor’s property.*

37 Re Giffen [1998] 1 SCR 91, (1998) 155 DLR (4th) 332, 13 PPSAC (2d) 255.
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12.2 THE DEFAULT PRIORITY RULES

(1)  Unperfected security interests vest in grantor

These cases provide an important context for understanding the provisions in the
Australian PPSA for dealing with the consequences of insolvency upon a creditor with
an unperfected security interest. The primary rule is set out in s 267: it applies whenever
a debtor is subject to winding up, administration, a deed of company arrangement,
sequestration or bankruptcy. These might be summarised as an insolvency event. A
timing rule is provided by s 267(1)(b) — which is essentially the commencement of a
bankruptcy or winding up, or when a sequestration order is made, or whenever a period
of administration or deed of company arrangement begins. This will depend on the
relevant provisions of the Corporations Act 2001 (Cth) and the Ba
(Cth) — the intent is to define a specific time at which s 267 is to opers

(1)), it is

is isynecessary to

gets, the general effect of
S 267A is to vest its sec [ in the debtor when it attaches to the collateral
(unless a s 268 exceptiomati le, a debtor might have entered into a long-
term supply agreement undegwhich the supplier is granted a security interest in goods to
will not normally attach to particular goods until they
order for wmdlng up the debtor is made and the

covers the particular collateral, and so long as it has done so
der is made, it will not be affected by s 267A. Creditors that

e” in s 267A(1)(b)) stand to lose their security interest in respect of all collateral to
which the security interest attaches after the critical time.

Not every itor will lose an unperfected security, however. The effect of s 267A(1)(e)
is to e security interest in the debtor when it attaches to the collateral, but only if
at that time the security interest is either still not perfected or was perfected by
registration after the critical time. For example, if a supplier of goods becomes aware that
the debtor is in liquidation, registers a financing statement and then delivers goods, that
registration will not assist the supplier. This leaves open the possibility of perfection by

38 Royal Bank of Canada v Sparrow Electric Corp [1997] 1 SCR 411, (1997) 143 DLR (4th) 385, 12 PPSAC
(2d) 68.
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some other means, such as by taking possession or by control, being effective to prevent
the operation of s 267A.

Where a creditor loses its security as a result of either of these rules, it will become an
unsecured creditor and be entitled to file a proof of debt in the normal way. One
problem which arises is that some creditors will lose more than the status of a secured
creditor. For example, a creditor might have leased goods to the debtor: when its security
interest in those goods vests in the debtor, the creditor will lose the entire value of the
goods. The effect of s 269 is to allow the creditor to be an unsecured creditor for the
value of the goods, although its operation is confined to lessors, bailors and commercial
consignors of goods. Creditors of these types are deemed by s 269(2) to have sif
damage immediately before their security interest vests in the debtor, which is
rise to the ability to file a proof of debt.

question. The other looks to the terms of the lease, bail
creditor has provided a mechanism for determining the los

(2)  Exceptions

The vesting rules in ss 267 and 267A
unperfected security interest. Three
relates to interests deemed to be ge

oods might be subject to a genuine lease,
is pay for the right to possess the goods.

e deemed security interest does not actually
3)' means that the creditor will not be affected by a

es is a little more complicated, as s 268(1)(a)(ii) only creates
d 267A for a lease described by s 13(1)(e), i.e. a lease or
ed goods for 90 days or more, but only if the lease does not
d), i.e. a lease or bailment for more than a year. A qualifying lease
rom the operation of ss 267 and 267A if it does not secure an

an exception to ss 267
bailment of serial-num
also fit into s 13(1)
will be excepte
obligation.

The second class is comprised of foreign security interests, where the rules for perfection
and for the consequences of perfection and non-perfection are governed by the law of a
foreign jurisdiction at the time of the insolvency event. New Zealand creditors might
benefit from this: if their security interests with an Australian debtor are governed by

39 The meaning of “PPS lease” is discussed at [5.5.03].
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12.2 THE DEFAULT PRIORITY RULES

New Zealand law at the relevant time, then a lack of perfection will be dealt with by New
Zealand law. Obviously, they will still be subject to the normal priority rules, but they will
at least avoid the vesting rule.

The third class involves a particular form of subordinated debt known as a turnover
trust. It is specified at length in s 268(2), and all elements must be satisfied for the
exception to arise. In essence, it requires an agreement between a junior and senior
creditor of a common debtor (called the “obligor” in s 268(2)(a)), under which they agree
that the junior creditor’s debt is subordinated to that of the senior creditor. More
particularly, the agreement must also provide that if the debtor transfer: personal
property to the junior creditor while the debtor is still indebted to the se
junior creditor will transfer that property or its proceeds to the sgni
agreement must also provide that if the junior creditor
proceeds, the junior creditor is to hold the property o
senior creditor and to grant a security interest to the sen
elements are satisfied, the security interest so granted will not
avoid the operation of ss 267 and 267A.%

security interest not being perfected whe
administration or subject to a deed of company & ngement Thelprimary rule is that the
interest of a creditor with an unperfe (s
588FN. One significant
difference between these provisions and their equi a the Australian PPSA is that

This means that even if a
can salvage the situatio egistration. The operation of the Corporations

vious potential
exercised rights

debtor, and will arise when the third party has acquired the property from the
creditor itself, someone acting on its behalf or a receiver exercising his or her powers.

Identical provision is made in s 267A(2) to protect third parties where a creditor’s
security interest is vested in the debtor in accordance with s 267A(1).

40 As is discussed at [12.7.03(3)], in New Zealand s 17A of the PPSA provides that trusts of this type are
not security interests if the debtor is in liquidation or bankrupt.

41 These are the filing of an application to wind up the debtor company or the passing of a resolution to
do so, the appointment of an administrator, or the execution of a deed of company arrangement.
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12.3  The purchase money security interest
12.3.01  Commercial importance of the PMSI

Since the 19th century it has been accepted that a business enterprise is able to commit
all of its future property to a particular secured party.> The ability to charge after-
acquired property is stated expressly in s 43 of the PPSA (s 18(2) of the Australian PPSA)
and can be achieved without any specific act of appropriation. Furthermore, s 72 (s 58 of
the Australian PPSA) allows all advances, including further advances, to enjoy the same
priority. This creates the potential for the first creditor to perfect to always have first
priority on all personal property for all obligations, but this would create an ene
practical problem for debtors.

Many potential suppliers of credit or finance would be deterre
debtor. For example, a financier intending to provide credit to the
acquisition of equipment would be very concerned about its priority

subject to the superior priority given to creditors with earlig
under s 66 (s 55 of the Australian PPSA). Unless 4i

to reflect the risk. Taking title to the equipme ywetld not provide a
solution either as the transaction would be haracteris ity interest and the

A secondary concern is that giving
neither facilitated its acq

important justification (at 1336): allowing a secured party to claim $50,000 of assets pursuant to a
security is use at some time it contributed $50,000 to the insolvent debtor.

43 Those who use accounts receivable as collateral face a similar problem, but the solution for them is
not to be found in the purchase money security interest [PMSI].

44 Russell A Hakes “According Purchase Money Status Proper Priority” (1993) 72 Or L Rev 323 at 341.

45 Although some commentators track this as far back as Nash v Preston (1630) Cro Car 190, 79 ER 767
(KB), a more modern source is the United States Supreme Court decision in United States v New Orleans
Railroad 79 US (12 Wall) 362 (1870) at 364. Bradley J said that allowing an after-acquired property
clause to override the security of a purchase money creditor would be an “injustice”, which he
resolved by holding that when the locomotives came into the hands of the debtor, they were already
subject to a purchase money security: the earlier security could “only attach itself to such property in
the condition in which it comes into the [debtor’s] hands”.
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